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DECI SI ON AND ORDER - DENYI NG BENEFI TS

This survivor’s claimarises under Title IV of the Feder al
Coal M ne Health and Safety Act of 1969, as anended, 30 U. S.C.

Section 901 et seq., (hereinafter the “Act”) and the
i npl ementing regul ations which are located in Title 20 of the
Code of Federal Regul ations. Regul ation nunbers in this

Deci sion and Order are contained in that Title.

Under the Act, benefits are awarded to coal mners who are
totally disabled within the neaning of the Act due to
pneunoconi osis or to qualifying survivors. Pneunoconi osi s,
comonly known as black lung, is a dust disease of the |ungs
resulting fromcoal dust inhal ation.



PROCEDURAL HI STORY

Frank Chester Nogosky, the deceased mner, originally filed
a claimwith the Social Security Adm nistration for black |ung
benefits on October 27, 1970. (DX 17-1) His claimwas initially
deni ed on March 1, 1971 and deni ed again on reconsideration, on
July 20, 1973, on the basis that the mner had failed to
establish that he had pneunoconi osis. The claim was then
referred to the Bureau of Hearings and Appeals and, on May 14,
1975, Adm nistrative Law Judge Herman Platt denied benefits,
again finding that M. Nogosky did not suf fer from
pneunoconi osi s or any other chronic pul nonary di sease. (DX 17-
38) Because this claim was denied prior to March 1, 1978,
Cl ai mant exercised his right to elect review of his claimunder
Section 435 of the Act. However, follow ng consideration of the
clai m under the new regul ations, it was again determ ned that
the m ner was not eligible for black |ung benefits and his claim
was referred to the Departnment of Labor for reconsideration.
(DX 17-40)

The Departnment of Labor, Office of Wbrkers’ Conpensation
Progranms (OWCP), denied the mner’s claimon August 12, 1981.
(DX 17-53) M. Nogosky then filed a second claim for benefits
with the Departnent of Labor on Septenmber 20, 1993, which was
finally denied on March 10, 1994. (DX 18-1, 18-12) The m ner
filed a request for nodification on May 8, 1995, but because it
was filed nore than one year after the denial, the request was
denied as untinely. (DX 18-17) M. Nogosky then filed a request
for a formal hearing on March 18, 1996 and the claim was
transferred to the Departnment of Labor Office of Adm nistrative
Law Judges.

Frank Nogosky died on Septenmber 11, 1996. Maxi ne Nogosky
(the “Claimant” herein), filed a claim for survivor’s benefits
under the Act on November 8, 1996. (DX 1) This claim was
initially denied by the District Director, OAP on Decenber 20,
1996 and Cl ai mant requested reconsideration on January 9, 1997.
(DX 8, 9) After considering additional evidence submtted in
connection with the survivor’'s claim OAP again denied the
claim which Claimnt appeal ed on April 28, 1997. (DX 13, 14)
On May 28, 1997, OWCP denied Claimant’s appeal of the decision
on reconsideration and the claimwas referred to the Ofice of
Adm ni strative Law Judges upon Clainmant’s request for a fornal
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hearing filed on June 10, 1997. (DX 19) On Septenmber 22, 1998,
Adm ni strative Law Judge Panela Lakes Wod remanded the claim
back to ONCP for further devel opnent of the medical evidence.
(DX 22) In particular, Judge Wod noted that the regulatory
criteria under Section 718.201 had not been addressed by any of
the review ng physicians of record.

On remand, OWCP Senior Clainms Exam ner Edgar B. Farris
i ssued a Proposed Deci sion and Order Follow ng Remand, in which
he found that the evidence did not support a finding that M.
Nogosky suffered fromcoal workers’ pneunoconi osis and therefore
could not have hastened his death in any way. (DX 28) On
January 11, 2000, Cl ai mant requested a hearing before the
O fice of Adm nistrative Law Judges and the case was originally
set for hearing on August 11, 2000 before Adm nistrative Law
Judge Richard T. Stansell-Gamm Upon the Claimnt’s request,
t he hearing was continued and the matter was reassigned to the
undersigned, who then set the hearing for March 8, 2001.
Counsel for the responsible operator notified the Court in
correspondence dated January 5, 2001, that the operator would
not appear at the hearing and requested that a decision be
i ssued upon the existing record, together with Claimnt’s
hearing testinony. Finally, after it was determ ned that the
application of the new Black Lung regul ati ons woul d not affect
t he outcome of this case, the hearing went forward as schedul ed,
at which tinme all parties were given the opportunity to present
evidence and oral argunents. This decision is being rendered
after having given full consideration to the entire record.?

| SSUES

(1) VWhether the evidence is sufficient to establish the
exi stence  of pneunoconi 0si S  pursuant to 20 CF.R 8§
718.202(a) (1) - (4);

(2) If so, whether the m ner’s pneunoconi osi s arose out of
his coal m ne enploynent pursuant to 20 C.F. R § 718.203(c); and

(3) If so, whether the evidence is sufficient to establish

The following references will be used herein: TR for the

of ficial hearing transcript, ALJ EX for an exhibit offered
by this Adm nistrative Law Judge, CX for Claimant’s exhibit,
DX for a Director’s exhibit, and RX for an exhibit offered by

t he Enpl oyer.
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that the mner’s death was due to pneunoconi osis pursuant to 20
C.F.R § 718.205(c).

APPLI CABLE REGULATI ONS

Claimant filed her current application for survivor’'s
benefits on Novenber 8, 1996. (DX 1) Because the permanent Part
718 regulations becanme effective after March 31, 1980, the
nmerits of this claim nmust be considered pursuant to those
regul ations. This case arises within the appellate jurisdiction
of the United States Court of Appeals for the Fourth Circuit.

SUMVARY OF THE EVI DENCE

X- Ray Evi dence

The record contains 18 X-rays and a total of 25 readings,
by interpreters of varying degrees of expertise. Twenty-three
of the readings were negative for coal workers’ pneunoconiosis
(CWP). The remaining two positive readings were of filnms taken
on June 8, 1981 and Novenber 12 1971. Wth respect to the 1981
film Dr. Joseph Covelli’s interpretation was type p rounded
opacities with a profusion of 1/2 in the md and | ower zones of
both lungs, and type s irregular opacities with a profusion of
1/1 in the sanme zones. (DX 17-50) However, this sane film was
al so read by Dr. Nicholas Sargent, who concl uded that this X-ray
was conpletely negative for the presence of CWP. As bet ween
t hese two physicians, Dr. Sargent is both a B reader and Board-
Certified Radiologist, whereas Dr. Covelli holds neither of
t hese professional qualifications. | therefore find that the
June 8, 1981 chest X-ray does not constitute substantial,
probative evidence that the mner suffered from CW. Turning
now to the 1971 film which was read by five different
physi ci ans, only one (Dr. Weisman) found it positive for CWP.
Al t hough Dr. Weisman is a Board-Certified Radiologist, there
were three others, with identical certification who are also B
readers, who read this film as entirely negative for
pneunoconi osis. | properly accord the greatest probative wei ght
to the readings conducted by those physicians with superior
pr of essi onal qualifications and |i kewise find this filmdoes not
support a finding of pneunobconiosis in this mner. Therefore,
in conclusion, the x-ray evidence of record does not establish
that M. Nogosky suffered from pneunopconi osis. Cl ai mant may
still prevail, however, via nmedical opinion and/or autopsy
evi dence, which | shall now discuss.
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Medi cal Opi ni on/ Aut opsy Evi dence

The record contains nunerous nedical records, including
treatment notes, consultation reports, surgical reports,
| aborat ory data and correspondence, as summari zed bel ow.

Ednmund Roll, M D.

On May 18, 1973, Dr. Roll sent a nedical report to the
Disability Determnation Section in Jacksonville, Florida,
stating that he had eval uated M. Nogosky for Bl ack Lung di sease
on May 17, 1973. (DX 17-33) The mner reported a 35-year
hi story of coal mne enploynment, ending in 1970. He al so
indicated on a questionnaire that he has had a productive
nmorni ng cough for 5-6 years, shortness of breath on slight
exertion, sonme wheezing when |ying down and chest pain for 5-6
years as well. He reported that he began snoking cigarettes at
age 15-16, approximtely 1% packs per day, quitting at about the
age of 45 and switching to a pipe. He also indicated a history
of hypertension. On physical exam nation, the lungs were
essentially clear with sonme end-expiratory wheezes heard;
however, Dr. Roll reviewed a copy of a chest x-ray (dated My
17, 1973), which he interpreted as having the “presence of
interstitial fibrosis, whi ch coul d concei vably be
pneunoconi osis, but is not typical.” ld. at 2. He al so
reviewed an EKG, which he stated was “questionably abnormal.”
ld. at 3. On the basis of these findings, he concluded that the
patient had noderately reduced function and that the chest x-ray
“suggest ed enphysema with the possibility of sone interstitial
fibrosis that possibly could be frompneunoconi osis, but is not
characteristic of it.” Id. The record reflects that Dr. Roll
listed his nedical specialties as Pulnonary D seases and
| nternal Medicine, however, he holds no Board-Certification in
either specialty. (DX 17-34)

Leonard Gardberg. M D

Dr. Gardberg admtted M. Nogosky to Florida Hospital on
June 25, 1975 for acute gastroenteritis and chest pain. (DX 17-
47) It is not clear whether Dr. Gardberg was the mner’s
treating physician or an attending physician in the emergency
room He exam ned the m ner and took his history, noting that
his occupation was as a janitor and “snokes a great nunber of
t obacco bow s per day with inhaling” but deni ed any shortness of
breath or coughing. Upon physical exam nation, his lungs were
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clear and his EKG was nornmal. He was subsequently di scharged on
June 27, 1975.

Allan M &l dman, M D

The record contai ns the nedi cal report of Dr. Gol dman, dated
March 14, 1980, which indicates that he exam ned M. Nogosky at
the South Florida Coll ege of Medicine Pulnonary Disease Clinic
on March 10, 1980, at the Enployer’s request. (DX 17-49) He
reported a 35-year history of working in the coal mnes “in
various underground occupations,” retiring on October 4, 1968.
The mner related to Dr. Goldman that he did not have any
significant respiratory synptons at the tine of his retirenent.
He al so stated that he snoked 1 to 2 packs of cigarettes per day
for 25 years, but quit in 1965 and has snoked about 4 pipes per

day for the last 15 years. He described a chronic productive
cough in the norning, afternoon and night, persisting for the
past 12 to 15 years, as well as “wheezing, whistling and
tightness in his chest a few tinmes a week...brought on or made
worse by warm weather.” In addition, the m ner conplained of
shortness of breath with slight exertion. In addition to a

physi cal exam nation, Dr. Goldman perfornmed pul nonary function
studies, a chest x-ray, EKG and arterial blood gas anal ysis,
both at rest and post-exercise. The physical exam was
unremar kabl e and he characterized the chest x-ray as revealing
“dirty looking lung fields.” None of the |aboratory data
supported a finding of total disability. Based upon this
information, Dr. Goldman made the foll ow ng concl usions:

Al though this patient has synptonms of chronic

bronchitis, this apparently is sinple chronic
bronchitis wth no respiratory i npai r ment as
determ ned by spirometry and arterial blood gases at
rest and after exercise. Therefore, | believe he has

synptomatic chronic bronchitis related to past
cigarette abuse, possible (sic) also nade worse by
coal mning but because there is no respiratory
i npai rment  on pulnonary function testing nor any
significant abnormalities on chest x-ray, | do not
consider himinpaired or disabled in any way.

| d.

Kenneth F. Dutt, M D.




There are patient progress notes dating from June of 1988
to October, 1993. (DX 18) However, the notes are entirely
handwitten and difficult to deci pher. Where | egible, the notes
appear to relate solely to the mner’s cardiac condition and
there is no nention of his coal m ne work or any respiratory or
pul monary condition arising therefrom These records also
contain several typewitten notes fromvarious physicians (Drs.
Vyas, Ridler and Kol osky) who apparently saw the mner for
followup visits, although it is not clear from these notes
where they took place, nor the qualifications of these doctors.
The reports indicate the m ner was having chest pain, angi na and
hypertension. Once again, the focus of these records is on the
mner’s cardiac status, with no nention of his coal mne
enpl oynment, his snoking history, or any non-cardiac related
condition, other than anem a, which apparently was diagnosed
prior to his macrogl obulinem a.

Vasundhara |yengar, M D.

The record i ncludes treatnment notes frombDr. |Iyengar, dated
from June of 1992 to July of 1996. (DX 24) These records
indicate that the mner had a history of Wldenstroms
Macr ogl obulinema (described as a rare chronic cancer),
di agnosed after a bone marrow biopsy in 1992. 1In a report dated
Sept enber 29, 1993, Dr. lyengar made the follow ng inpressions,
followwng the mner’s admssion to Ol ando Regional Medical
Center on Septenmber 27, 1993, “with severe brady episodes
associ ated with syncopal episodes....”:

1. Wal denstrom  nmacrogl obul i nem a, mld and
essentially asynptomatic as per |ast check up one or
two nont hs ago.

2. At herosclerotic heart disease with congestive
heart failure, severe, contributing to nost of
patient’s current problens.

(DX 24) The doctor’s narrative also indicates that the m ner
suffered a heart attack earlier in the year, which precipitated
a worsening of his atherosclerotic heart disease. At the tine
of his heart attack, the mner underwent a coronary artery
bypass graft, at which tine he was di agnosed with val vul ar heart
di sease with aortic insufficiency. Since his surgery, he also
suffered from pericarditis and pericardial effusion, which the
doctor noted had been treated and controlled, however, M.
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Nogosky continued to have “severe symptons of congestive heart
failure with orthopnea, dyspnea, and paroxysmal nocturnal
dyspnea.” I d. Furthernmore, Dr. lyengar noted that, “in the
i medi at e post operative period [he] nmust have had [an] ischeni c
central nervous systemevent because since the recovery fromhis
heart surgery, the patient’s nental status has changed

dramatically.” 1d. On physical exam nation, the mner’s |lungs
were “[c]lear to auscultation on percussion,” however his
car di ovascul ar system was “[r]emarkable for grade 2/6
pansystolic murrmur as well as an wearly diastolic nurnur
consistent with aortic insufficiency murmur over the base of the
heart.” Id. Dr. lyengar cautioned that he felt the treatnent

for macrogl obul i nem a woul d exacerbate M. Nogosky’'s congestive
heart failure and worsen his renal functions; however, the m ner
was “wWilling to take the risk and receive the treatnment.” (DX
24) The mner was hospitalized again on or about October 14,
1993 and on October 16, 1993, Dr. Ilyengar authored another

report, wher ei n he st at ed t hat t he treat ment for
macr ogl obul i nem a, which includes steroids, “has contributed to
his worsening of cardiac status at least in part.” I d. The

remai nder of Dr. lyengar’'s reports, dated March 10, 1994,
Novenmber 7, 1994, Novenmber 16, 1994, April 14, 1995, My 4,
1996 and July 22, 1996, all focus on M. Nogosky’ s worsening
cardiac status and do not reveal any abnormality of his
respiratory system other than increasing shortness of breath
attributed solely to his coronary artery disease and severe
congestive heart failure. Over this period of time, the mner
was hospitalized on several occasions for worsening of his
synpt ons and underwent repeated bone marrow aspiration biopsies,
EKG s, and various blood tests to nonitor the progression of his
mul ti pl e medi cal conditions.

Joseph H. Bover, MD. & Anil Bansal, MD.

The record indicates that Dr. Bansal treated the m ner from
April of 1993 to approxi mately August of 1996 and referred M.
Nogosky to Dr. Boyer for coronary bypass surgery in April of
1993. Dr. Boyer’s operative report dated April 19, 1993 states
that the m ner was diagnosed with, inter alia, severe triple
vessel coronary artery disease, left main coronary artery
stenosis and unstabl e angina. He underwent urgent quadruple
bypass surgery, at which tinme the surgeon noted that M. Nogosky
“had considerable (sic) nore aortic insufficiency than we had
expected” and, at one point, “the patient went into ventricul ar
fibrillation and he had to be countershocked.” However, the
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procedure was conpleted and Dr. Boyer stated that M. Nogosky
went to the recovery room in stable condition. During this
hospitalization, the mner underwent several chest x-rays,

EKG s, bl ood gas analyses, and other blood tests. He was
di scharged on April 28, 1993 and Dr. Boyer reported that his
hospi t al course was uneventful. The mner was again

hospitalized fromMay 2 to May 6, 1993 with conpl ai nts of chest
pai n and shortness of breath. Upon exam nation, Dr. Boyer noted
basilar crackles in the right Iung and decreased | ung sounds on
the left. A chest x-ray indicated |eft pleural effusion and he
underwent a therapeutic draining of his left lung as well as
aggressive diuretic therapy, with positive results. Dr. Boyer’s
final diagnoses were as follows:

Congestive heart failure.

Persistent |eft pleural effusion.

Hypert ensi on.

St atus post coronary artery bypass graft.
Hi story of Wal denstrom di sease.

Hi story of nyocardial infarction.

Dent al infection.

NoOORWNE

M . Nogosky had his first post-surgery followup visit with Dr.
Boyer on May 20, 1993. In correspondence to Dr. Bansal, he
notes that the mner is no |onger conplaining of angina,
shortness of breath, or cough and that “this seens to be a
hi ghly satisfactory result to date....” (DX 27 at 705) On My
26, 1993, Dr. Bansal sent correspondence to Dr. lyengar, stating
that the m ner was continuing to do very well recovering from
hi s bypass surgery. (DX 27 at 703) Hi s physical exam nation of
the mner on that date showed the lungs to be clear “with a few
i nspiratory wheezes which clear with coughing... [and] decreased
air entry in the bilateral |ower bases.” His inpressions were
shortness of breath “probably related to his chronic obstructive
pul mronary di sease versus aortic insufficiency” and resolved
congestive heart failure and pleural effusion. Dr. Bansal saw
M. Nogosky for continued followup office visits on the
following dates: July 14, 1993, August 11, 1993, Septenber 9,
1993, and Septenmber 23, 1993. These records indicate that the
m ner began conpl ai ni ng of increased shortness of breath when
lying flat; however, upon exam nation, his lungs were clear. An
echocardi ogram performed on July 14, 1993 reveal ed abnormal
results, indicating “mld systolic dysfunction with noderate
aortic insufficiency with sone fluttering of the mtral valve.”
(DX 27 at 646)



On Septenber 27, 1993, M. Nogosky was admitted to Ol ando

Regi onal Medi cal Cent er by Dr . Bansal , for severe
bradyarrhythm a, severe dizziness and nausea, ans generalized
weakness. Hi's lungs were clear upon exam nation and he was

di agnosed with hyperkal emi a (high potassium due to increasing
renal insufficiency and severe dizziness due to bradycardi a
(slow heart rate), also due to sick sinus syndrone. He went
home on Septenber 30, 1993. On October 3, 1993, he was
readmtted by Dr. lyengar, this time for a bone marrow bi opsy to
eval uate the status of his macrogl obulinem a. He also underwent
a right and left heart catheterization and angiography on
Cct ober 15, 1993, which reveal ed severe coronary artery di sease
and severe aortic insufficiency and was considered a high risk
candi date for aortic valve replacenent. Dr. Bansal continued to
see the mner for office visits on October 20 and November 30,
1993, treating him aggressively with nedication. However, he
continued to deteriorate and, on March 17, 1994, he underwent
the aortic valve replacenent surgery, perfornmed by Dr. Boyer.
(DX 27 at 663-666) In his operative report, the surgeon noted

that the m ner tolerated the procedure well, wthout incident.
(DX 27 at 663-4, 689) He was seen in followup by Dr. Bansal on
April 5, 1994, who noted, “he has done quite well in spite of

his multitude of medical problens.” (DX 27 at 688) On June 21,
1994, the mner saw Dr. Bansal again, this time conplaining of
“a recent productive cough.” Upon physical exanm nation, his
lungs were clear to auscultation and Dr. Bansal subsequently
di agnosed an upper respiratory infection, addressed by
antibiotic treatnent. On July 5, 1994, Dr. Bansal noted that
the treatment effectively resolved his upper respiratory
synpt ons and the m ner continued to do well overall and renai ned
asynptomati c through his exam nation on April 4, 1995.

On April 8, 1995, Dr. Bansal admitted M. Nogosky for
unsteady gait and conplaints of falling. (DX 25) The physician
noted that the m ner “snokes 40 packs per year.” However, the
physi cal exam was unremarkable and it appears from the record
that Dr. Bansal next saw the m ner on Septenber 18, 1995, noting
t hat he continued to do well with no conpl aints of shortness of
breath or chest pain. The next recorded office visit, dated
March 5, 1996, discloses that M. Nogosky began conpl ai ni ng of
shortness of breath and chest disconfort with periods of |oss of
bal ance. (DX 27 at 675-6) Dr. Bansal ordered an echocardi ogram
and tests of his valve function, the results of which were
described as “severely abnormal.” (DX 27 at 652) Cardiac
cat heteri zati on was recommended, whi ch he underwent on March 22,
1996 and the results of this procedure indicated severe coronary
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artery disease with significant bl ockage inthree arteries. (DX
27 at 657-660) His next office visit with Dr. Bansal on Apri
16, 1995, bespeaks of the mner becomng increasingly frail,
with nore frequent episodes of falling, shortness of breath and
chest pain. The miner was then admitted for observation on
April 27, 1996 after referral from a home nurse, who reported
falling, productive cough wth brown sputum weakness and
conpl aints of |ower back pain. (DX 25) By the time of his visit
to Dr. Bansal on July 16, 1995, he was still suffering severe
angi na, for which the doctor recommended non-surgical coronary
stenting and to which the m ner consented. He was then adm tted
for three days on July 22, 1996 and the procedure yiel ded good
results. Dr. Bansal discussed with the patient and his famly
the benefits of noving the mner to an extended care facility,
given his frequent falling.

Ganesh Akula, M D

The record contains two references to exam nations of the
m ner performed by Dr. Akula at the Ol ando Regi onal Medica
Center on March 11 and May 23, 1994, apparently on referral from
Drs. Bansal and |yengar. (DX 7, DX 27 at 325-6) The first
exam nation report indicates that M. Nogosky was being
eval uated for shortness of breath and wheezing. (DX 27 at 325)
Dr. Akula took the mner’'s nmedical and social histories,
conducted a physical examnation, took a chest x-ray, and
ordered routine blood work. He noted that M. Nogosky was 76
years of age with a history of atherosclerotic heart disease,
status post coronary artery bypass graft times four, congestive
heart failure, valvular heart di sease and macrogl obulinem a (on
chenot her apy) . At this tinme, the mner denied a history of
chest pain, cough, expectoration, fever, chills or henoptysis.
He reported a snoking history of two packs per day for 30 years,
quitting approximately ten years prior. The only reference to
coal m ne enploynent was the followi ng statenment: “The patient
worked in the coal mnes for several years, but he was never
told to have any black lung.” Id.

On physical exam nation, the doctor noted “[b]ilateral
di ffuse ral es bel ow the infrascapul ar region” of the lungs. He
descri bed the chest x-ray as revealing “borderline cardi onegaly,
with bilateral pul nonary edema.” After review ng the | aboratory
data from the blood tests, Dr. Akula nmade the follow ng
i npressi ons:
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“ 1. Pul mronary edenm/ congestive heart failure.

2. Shortness of breath and wheezing, nost probably
secondary to congestive heart failure, however,
underlying obstructive lung disease cannot be ruled
out (the patient has a history of snoking about 60-
pack years).

3. Anem a, due to chronic disease.
4. Hi story of macrogl obul i nem a.
5. Val vul ar heart disease (aortic inconpetence).
6. MI|ld prerenal azotem a.”
| d. A very brief report acconpanied the My 23, 1994

exam nation, wherein Dr. Akula performed a physical exam nation
and made the follow ng assessnments: (1) Status post AVR;, (2)
Congestive heart failure, history of ASHD; (3) COPD; and (4)
Macr ogl obul i nem a. (DX 7) He concl uded by reconmendi ng t hat the
m ner be equi pped with hone oxygen service, with followup in 6
to 8 weeks. Id.

Joseph L. Covelli, MD

Dr. Covelli evaluated the mner for coal workers’
pneunoconi osis, his report dated June 8, 1981. (DX 17-50) M.
Nogosky reported working in the mnes from 1936 to 1981. Hi s
current conplaints were productive cough (15 - 18 years),
nocturnal wheezing (11 - 12 years), dyspnea on exertion (20
years) and chest pain for approximtely 5 years. He reported a
snmoki ng history of one pack per day for 20 years, quitting in
1965 and 3 pipes per day since that tine.

On physical examnation, Dr. Covelli noted occasional
expi ratory rhonchi over both lungs posteriorly and interpreted
a chest x-ray taken on June 8, 1981 as positive for CWP. In the
“di agnosis” portion of the report, Dr. Covelli wote: *“1.
H i story] coal dust exposure, 2. Chronic bronchitis.” 1n answer
to the question ‘in your opinion is the diagnosed condition

rel ated to dust exposure in the patient’s coal m ne enpl oynent ?”
t he doctor checked-off “yes” and wote, “CXR (chest x-ray) does
reveal evidence of a pneunpconiotic process over both md to
| ower lung fields. There is a very mld obstructive ventilatory
pattern despite discontinuation of tobacco in 1965. As such, |
feel his synptonms of dyspnea are related to his coal dust
exposure.” 1d.

Luis A. Guarda, M D.

-12-



Foll owi ng the m ner’s death at honme on Septenber 11, 1996,
an autopsy was perfornmed by Dr. Guarda on Septenber 13, 1996.
(DX 6) He made the following observations upon gross
exam nati on:

“SEROCSAL CAVITY OF MEDI ASTI NUM There is no fluid in the
pl eural, pericardial and peritoneal cavities. Some fi brous
adhesi ons, especially anteriorly, areidentifiedin both pleural
cavities and the pericardium the result of previous heart
surgery. O herwi se the nmediastinumis unrenmarkabl e.

“ CARDI OVASCULAR SYSTEM There i s extensive atherosclerosis of te
aorta, which becones nore pronounced distally, in the abdom nal
aorta; in fact distally, the aorta is tortuous and rigid due to
excessive calcifications. The vena cava are normal. ..

RESPI RATORY SYSTEM The trachea and maj or bronchi are patent and
are lined by a slightly congested nucosa; there is m nimal

anount of purulent material covering the trachea... The pleural
surfaces of both [ungs show m|d anthracosis. Palpation of the
l ungs reveals no nmasses. Exam nation of the intrapul nonary

bronchial tree reveal that it is patent with no significant
abnormalities. Sectioning through the |ungs reveals normal |ung
parenchyma, with the exception of congestion of the |ower |ung
| obes. There are no visible or pal pabl e nodul es, granul onas,
cavities or masses...”

Dr. Guarda then performed a microscopic exam nation of
speci mens collected during the autopsy, the relevant
observations reported bel ow

“HEART: The nyocardium shows extensive areas of fibrous
repl acenent where the native nyocardial fibrous have been
repl aced by scars of fibrous tissue, a phenonenon that is nore
pronounced in the posterior wall of the left ventricle and in
mul tiple foci subendocardially. The right wventricle is
unr emar kabl e.

“ CORONARY ARTERI ES: The main trunk of the left coronary artery
shows | um nal narrowi ng due to atherosclerosis, with a residua
umen that is 50% of nornmal.

“Left anterior descending coronary artery: this is arelatively
smal | vessel with narrowing of its |umen due to atherosclerosis,
with a residual lunmen that is 50-60% of normal size. The |eft
internal mammary graft to this vessel could not be identified
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and was probably lost at the tinme of dissection due to the dense
adhesi on of pericardium and epicardi um The left circunflex
artery is patent and has a large branch that is identified as
one bi g obtuse margi nal branch, which has distal atherosclerotic
i nvol venent of nmore than 70% with a graft that is patent and a
patent anastonobsis at a site of severe atherosclerotic
i nvol vement . The first diagonal branch of the left anterior
descending artery is proximally conmposed of two | arge vessels
t hat show at heroscl erotic involverment with | um nal narrow ng of
nmore than 50% There is a patent graft to one of these
branches; focally, the atherosclerotic narrowing of the artery
is up to 70%

“Ri ght coronary artery shows severe nultifocal atherosclerotic
i nvol venent, with areas that are nore than 80% narrowed; there
is a patent venous graft with a patent anastonosis.

“LUNGS: The lungs show m|d focal anthracosis, but no evidences
of pneunoconi osi s. There are focal areas of atelectasis
t hroughout the 1lung sections, nost of which are probably
postnmortemi nduced. There are congestion and edema in the | ower
l ung | obes with mcroscopic foci of early acute pneunonia in the
left | ower |ung | obe.

“MEDI ASTI NAL LYMPH NODES: Anthracosis, with one |ynph node
revealing an old hyalinized granul om.”

Based upon these findings, Dr. Guarda nade the follow ng

“FI NAL ANATOM C DI AGNOSI S

=

GENERALI ZED ATHEROSCLEROSI S W TH PROM NENT ACRTI C
AND CORONARY ARTERY | NVOLVEMENT. .

STATUS POST REMOTE CORONARY ARTERY BYPASS SURGERY.
M LD PULMONARY ANTHRACOSI S.

M LD ANTHRACOSI S OF MEDI ASTI NAL LYMPH NODES.

EDEMA AND CONGESTI ON OF LOVWER LUNG LOBES

FOCAL ACUTE PNEUMONI C CHANGES | N LEFT LOWER LUNG
LOBE. . .

7. Bl LATERAL ARTERI OLONEPHROSCLERCSI S. . . . "

SurwLN

(DX 6) On Novenber 12, 1996, Dr. Guarda issued a brief addendum
to his autopsy report, wherein he addressed the patient’s | ong-
st andi ng di agnosi s of macrogl obulinem a. (DX 12) There was no
di scussion in this addendum relating the m ner’s pul nonary or
respiratory condition. Dr. Guarda’s curriculumvitae indicates
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that he is Board-Certified in Anatom ¢ and Clinical Pathol ogy
and Cytopat hol ogy and has served in the Departnment of Pathol ogy
at Florida Hospital, Olando, since 1983. (DX 6)

On January 29, 1999, Dr. Guarda wote a brief letter to the
Seni or Cl ai ns Exam ner, which stated as foll ows:

“Dear M. Farris,

| have received your letter dated January 20, 1999
and this letter is to clarify my statenents in the

above referenced autopsy. The designation of
anthracosis in the list of diagnosis (sic) is a term
| used to denote anthracotic pignmentation. In ny

opi nion, there is no pneunoconiosis. However, if you

feel that the slides on this case need to be revi ewed

by anot her expert | will make them available to you.”
(DX 26)

Joshua A. Perper, MD

The | ast nmedi cal opinion appearing in the record is that of
Dr. Perper, who is Board-Certified in Anatom cal and Surgica
Pat hol ogy, as well as Forensic Pathology. (DX 15) He submtted
two reports, dated May 9, 1997 and Novenmber 29, 1999. (DX 15,
27) The first report indicates that he reviewed Dr. Guarda's
aut opsy report, 43 mcroscopic slides obtained at autopsy and
the mner’'s Death Certificate. (DX 15) Dr. Perper summarized
his findings after conducting his own m croscopi c exam nati on of
the autopsy slides, stating as foll ows:

“Lungs
- Pleural anthracotic pignmentation, focal slight, with small
nunmbers of small birefringent silica crystals. 1In a few places

there are focal, slight fibro-anthracotic thickenings of the
pl eura, with few silica crystals.

- Slight, focal, sparse anthracotic pignmentation, particularly
peri-vascul ar and peri-bronchi al

- Moderate to marked centri-| obul ar chroni c enphysema with focal
interstitial fibrosis and chronic inflammatory infiltrates.

- A solitary septic enbolus built of closely packed polys was
seen in a pul monary vessel .

- Congestion and edema, focally with extravasation of red bl ood
cells.
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- In an occasional bronchus and focally on a few alveoli,
macr ophages with brown-yell ow pignent are present.

- In one place an area of fibrosis, chronic inflammtion and
smal | enpty circul ar spaces consistent with |ipids, suggestive
of a focus of |ipid pneunonia aspiration.

“Lynmph nodes:

- Sections of |ymh nodes wth variable degrees of fibro-
anthracosis, mniml to noderate. The sections with noderate
fibro-anthracosis contain nunerous birefringent silica crystals.
- One of the lynph node sections contains a silicotic hyaline
nodul e surrounded by fibrous tissue wth ant hracotic
pi gment ati on, and containing small numbers of silica crystals.

“Heart:

- Marked, patchy, transnmural, focal scarring in one slide (Lvp)
- O her nyocardial sections show slight to noderate, focal
myocardi al fibrosis.

“Coronary arteries:
-Moderate to marked arteriosclerosis with calcifications and
patent | unmen.

“Other pertinent m croscopic findings included: passi ve
congestion of liver and spl een, slight arteriol o-nephrosclerosis
wi th occasional |lynphoid infiltrates, prostatic hypertrophy and
a hyperplastic bone marrow.

“M croscopi c di agnoses:

- Moderate to marked coronary arteriosclerosis

- Myocardial infarction old, trans-nural, patchy pattern

- Focal nyocardial fibrosis, noderate

- Chronic enphysema of lungs, marked with interstitial fibrosis
- Slight, sparse macul ar anthracosis of |ungs

- Pneunoconi osis of thoracic |ynph nodes, slight, with fibro-
ant hracosis and silica crystals, and isolated fibro-anthracotic
m cr o- nodul e.

- Focus of lipoid pneunonia

- Arteriolo-nephrosclerosis, slight

- Passive congestion of |liver and spl een

- Benign hyperpl asia of prostate

- Hyperplastic bone marrow’

(DX 15 at 4-5)
Dr. Perper then asked and answered, the follow ng pertinent
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guesti ons:
“Medi co-| egal questions

“1. What was M. Nogoski’s (sic) cause of death?

No nedi cal history was provided, except for the inplicit history
of macroglobulinema listed in the death certificate as a cause
of death. However based on the gross autopsy findings and the
m croscopic findings evaluated and confirnmed by the current
reviewer, it is nost likely that the cause of death was
mechani cal heart failure or a cardiac arrhthm a (sic) secondary
to the arteriosclerotic and val vul ar heart di sease, with severe
myocardi al scarring. Severe centri-|obular enphysema had the
potential of being a substantial contributory cause of death.

“2. Were the pulnmonary findings at autopsy consistent with any
coal workers’ pneunoconi osis of significance?

The answer is ‘No.’ Only sparse anthracotic macul es, |less than
seen in an urban dweller, were observed in the lungs of M.
Nogoski (sic). The anthraco-fibrosis of the pleura was slight
and non significant, and the fibro-anthracosis of sonme of the
| ynph nodes with birefringent silica crystals, and the solitary
pneunoconiotic mcro-nodule are insufficient to deserve a

desi gnation of coal workers’ pneunpconi osis. Cbvi ously, they
are a marker of exposure to silica containing coal, but such
i sol ated marker does not reflect a disease entity. It is true

that M. Nogoski (sic) had evidence of significant chronic
centri-I|obular enphysema of |lung, and this condition has been
reported in recent years as a conplication of coal workers
pneunoconi osis. However, his pul nonary pat hol ogi cal profile was
definitely insufficient for a diagnosis of pneunobconi osis.

“Conclusion: In conclusion it is nmy professional opinion wthin
a reasonabl e degree of medical certainty that:

“1. The nost |ikely cause of death of M. Nogoski’s (sic) death
was arteriosclerotic and val vul ar heart di sease. Centri-|obul ar
chronic enphysema of |lung had the potential of being a
contributory cause of death. The total lack of clinical data
makes i npossible a nore definite determ nation.

“2. M. Nogoski (sic) had m nor and non significant markers of

exposure to silica containing coal. However, the gross and
m croscopic findings of the lungs at autopsy failed to revea
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any significant degree of coal workers’ pneunopconi osis.
(Id. at 5-6)(Enphasis in original)

Dr. Perper then submtted a supplenmental report dated
November 29, 1999, wherein he indicated that he had revi ewed t he
entire body of nedical evidence on M. Nogosky, as well as the
deci sions and orders of Admnistrative Law Judges Platt and
Wood, the m ner’s enploynent records, and other correspondence
and filings appearing in the adm nistrative file of this matter.
(DX 27) Although this supplenental report is lengthy, at 28
pages, the first 26% pages are a summari zation of the materials
reviewed. On Page 26, Dr. Perper then fornulated and answered
the follow ng

“Medi col egal questions

“1l. Did the m ner ha[ve] anthracosis on autopsy as opposed to
ant hracotic pignentation?

M. Nogosky did not have anthracotic |lung disease (anthracosis
of lungs). As a mater (sic) of fact, as indicated in ny initial
report the lung tissue of M. Nogosky showed | ess anthracotic
pi gmentati on than seen in the average urban dweller.

As mentioned in ny initial report the findings of the |ynph-
nodes, did not justify a pulnnonary diagnosis of coal workers’
pneunoconi osis and were only a marker of exposure to m xed coal
m ne dust. The function of the |ynphatic tissues and |ynph
nodes is to drain noxious substances fromthe lungs, and in the
case of M. Nogosky this drainage was particularly effective,
sparing his lungs from devel opi ng pneunoconi osi s.

“2. Did the m ner ha[ve] pneunoconi osis defined as “any chronic
pul monary disease resulting in respiratory or pulnmonary
i npai rment significantly related to, or substantially aggravated
by, dust exposure in coal m ne enploynment?

The answer is a definite no, as based on the follow ng findings:
- The absence of pulnmonary pneunoconiosis and presence of
insignificant and m | d anthracotic pignmentation of the lung with
no fibrosis, and substantiated by gross m croscopic autopsy
findi ngs.

- The presence of centrilobular enphysema, associated with a
hi story of heavy snoking over many years.

It is true that exposure to coal mne dust with significant
pneunoconi osis was reported in recent years to result in
centril obular enphysema of lung and <chronic obstructive
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pul monary di sease. However, in the case of M. Nogosky, the
absence of coal workers’ pneunoconiosis coupled with the heavy
snoki ng history nmakes unacceptabl e even a specul ation that the
exposure to coal dust per se, resulted in enphysena.

- The volum nous clinical records amply substantiate that the
patient’s respiratory findings were al nost exclusively due to
epi sodes of heart failure on the background of coronary artery
di sease or aortic insufficiency, (aggravated at tinmes by anem a
secondary to Waldenstrom's nmacroglobulinema), and not to
pul ronary di sease. As a matter of fact when the forner
conditions were aneliorated post medication or surgery, the
record specifically nentions clinical inprovenment with no cough
or shortness of breath.

- Wth the exception of a couple of chest X-Ray readi ngs by two
physicians (Dr. Weisman in 1971 and Dr. Roll in 1973) both non-
radi ol ogists and non-B Readers, no one of the other
interpreters, nost of themradiol ogi sts and sonme al so B readers,
described findings or made a diagnosis of coal workers’
pneunoconi osis over the period of docunented nmedical history
from 1971 to the time of the patient’s death in 1996. On (sic)
shoul d enphasi ze that during the period in question the patient
had nunerous chest X-Rays done.

- The patient was treated with cardi ac nedications, diuretics,
anti hypertensive nedications, iron supplenments and specific
medi cati ons for macrogl obulinem a, stools softeners, and anti-
depressants but not with bronchodilators or other respiratory
medi cati ons.

“3. Did the mner’s anthracosis or pneunoconiosis (defined as
above) cause...contribute to...or hasten...his death?

The answer is definitely no as the patient did not have
pneunoconi osis or any significant anthracotic pignentation of
hi s | ungs.

The cause of death of M. Nogosky was heart disease on the
background of severe coronary artery disease that required
repeated surgery and severe aortic insufficiency that required
val vul ar repl acenment, processes that were aggravated by anem a
related to Wal denstrom s macrogl obul i nem a.

Centril obul ar enphysema of the lungs related to a heavy snoking
hi story m ght have also contributed to death, although the
significance of the contribution is unclear.” (DX 27 at 26-27)

Based upon Dr. Perper’s thorough review of these materials

and the findings outlined above, he made the follow ng
concl usi ons:
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“1l. M. Nogosky died as a result of heart failure secondary to
coronary and val vul ar di sease which was aggravated by anem a
secondary to Wal denstrom s macrogl obulinem a. Snoking rel ated
enphysema m ght al so have contributed to M. Nogosky’s deat h.

“2. M. Nogosky had no evidence of coal workers’ pneunoconi 0osi s,
anthracotic lung disease, or any other occupational disease
related to coal dust exposure.

“3. M. Nogosky had pulmnary findings of insignificant
pul monary ant hracotic pignmentation in association with markers
of exposure to m xed coal dust but no pul nonary pneunoconi 0si s.

“4, The death of M. Nogosky was not caused, contributed to or
hastened by coal wor ker s’ pneunoconi osis or any other
occupati onal di sease secondary to exposure to coal ni ne dusts or
ot her dusts.”

(DX 27 at 28)

Death Certificate

The mner’s death certificate was conpleted by Dr. Bansal
on Septenber 17, 1996. (DX 5) As the i mmedi ate cause of death,

he listed “congestive heart failure.” Then, in the space
provided for “conditions, if any, leading to imredi ate cause,”
Dr. Bansal |isted Wal denstrom s macrogl obuli nem a, aortic val ve

repl acenent, and coronary artery di sease.

Heari ng Testi nobny

A hearing was hel d bef ore t he undersi gned Adm ni strative Law
Judge of the United States Departnment of Labor on March 8, 2001,
at which tinme the testinony of the mner’s wi dow, Maxi ne Nogosky
was taken. Cl ai mant was acconpani ed by her daughter, Mary
Sizemore and a famly friend, Betty Skala, who also testified
briefly. The parties, having previously notified the Court that
t he responsi bl e operator woul d not attend the hearing, agreed to
a decision and order on the record, to be perfected by the
taking of the Claimant’s testinony, which is sunmari zed bel ow.

Claimant testified as follows. She was married to the
deceased miner fromMy of 1950 until his death in Septenber of
1996. He began working in the coal m nes when he was still in
hi gh school and continued underground mning all his Ilife,
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except for 4% years spent serving in the mlitary during Wrld
War 11, for a total of approximately 35 years. She stated that
they noved to Florida in 1969 to get away from the m nes and
t hat her husband had been having problenms with his breathing
fromthe tinme they were married. She also nentioned that he was
“henorrhaging” fromhis |ungs and woul d periodically need to be
taken to the energency room He began using portabl e oxygen in
or about 1988 and slept with three pillows to facilitate his
breathing. (TR 10-15) he did not have any hobbi es, other than
wat chi ng sports on television, but even this was difficult. He
had many episodes of falling and, at one point, broke his back
when he tried to go outside to breathe better. Despite being
advi sed to place M. Nogosky in a 24-hour nursing care facility,
his wife and children cared for him at home until his death.
(TR 15-16) She also stated that about a nmonth prior to his
death, his nose and ears turned purple from cyanosis and Dr.
Bansal placed a stint in his carotid artery to help get bl ood
and oxygen to his brain. (TR 22)

The m ner’s stepdaughter, Mary Sizenore, also testified,
stating that at one point, it becane so difficult to care for
M. Nogosky that her parents <canme and |ived wth her
tenporarily. She stated that she had to buy him a reclining
chair because he could not lay flat in bed or he would be
struggling to breathe. She also disputed his snoking history,
stating “he was not a smoker.” (TR 17)

A friend of the famly, M. Betty Skala, also testified
briefly, stating she was called many tinmes to help out at the
Nogosky house. She testified, “I went over there three, four
times a night to pick this man up.” She stated she knew M.
Nogosky for ten years and never saw him wal k across his |iving
room wi t hout being short of breath. (TR 20-22)

DI SCUSSI ON

The findings of fact and conclusions of lawthat follow are
based upon ny thorough anal ysis and review of the entire record,
the argunments of the parties, and applicable statutes,
regul ati ons and case | aw. Each docunent admtted i nto evi dence,
al t hough perhaps not nmentioned in this decision, has been
carefully reviewed and consi der ed.

Section 718.202(a)(1) - (4): Existence of Pneunpconiosis
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Thi s adm ni strative Law Judge has al ready revi ewed t he x-ray
evidence of record and ny findings are set forth, supra. As it
has been determ ned that such evidence is insufficient to
establish that M. Nogosky suffered from coal workers’
pneunoconi osi s under Section 718.202(a)(1), | turn now to the
alternate nethods of proving the existence of pneunoconi osis,
provi ded by subsection (a)(2), which provides that the existence
of pneunoconi osis can be established through biopsy or autopsy
evidence. 20 C.F.R 8§ 718.202(a)(2). Autopsy evidence is the
nost reliable evidence of the existence of pneunobconiosis. See
Terlip v Director, OANP, 8 BLR 1-363 (1985); Giffith wv.
Director, OACP, 19 BLR 1-211 (6" Cir. 1995). However, as the
Benefits Review Board has cautioned, nechanical reliance upon
t he opinion of the autopsy prosector is inproper where there is
credible, contrary evidence in the record. See Urgolites v.
Bet hergy M nes, Inc., 17 BLR 1-20 (1992).

Pneunpconi osis is defined as a chronic dust di sease of the
lung and its sequelae, including respiratory and pul nonary
i mpai rments, arising out of coal mne enployment. 30 U.S.C. 8§
902(b) and 20 C.F.R 8§ 718.201. The definition is not confined
to coal workers’ pneunpconiosis, but also includes other
di seases arising out of <coal mne enploynment, such as
ant hracosilicosis, ant hracosi s, ant hrosilicosis, massi ve
pul monary fibrosis, progressive massive fibrosis, silicosis, or
silicotuberculosis. 20 CF.R 8§ 718.201. The term*arising out
of coal mne enploynent’ is defined as including any chronic
pul mronary disease resulting 1in respiratory or pulnonary
i npai rnment significantly related to, or substantially aggravat ed
by, dust exposure in coal mnmine enploynent. This broad
definition effectively allows for the conpensation of mners
suffering froma variety of respiratory problens that may bear
arelationship to their enploynment in the coal mnes. Robinson
v. Pickands Mather & Co./Leslie Coal Co. & Director, OANCP, 14
BLR 2-68 (CA4 1990) at 2-78, 914 F.2d 35 (4th Cir. 1990) citing,
Rose v. Clinchfield Coal Co., 614 F. 2d 936, 938 (4th Cir.
1980) .

In the case at bar, there is no biopsy evidence other than
t he bone marrow bi opsi es conducted in relation to M. Nogosky's
macr ogl obul i nem a. Therefore, | turn now to the autopsy
evidence to determne its sufficiency to establish the existence
of pneunoconi osis under the standard enunciated above. The
reports and correspondence of the autopsy prosector, Dr. Guarda,
have been sunmarized in detail. Based upon a thorough revi ew of
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this evidence, | find and conclude that it does not establish
that M. Nogosky suffered from coal workers’ pneunoconiosis at
the tinme of his death. The only evidence of dust-rel ated
illness nentioned in Dr. Guarda’s autopsy report is where he
referenced finding “mld anthracosis” in both |lungs upon both
gross and mcroscopic exam nation. However, Dr. Guarda
clarified his opinion in this regard, stating in his January 29,
1999 correspondence that his finding of mld pulnonary
ant hracosis was his way of describing anthracotic pigmentation.
He went on to state that he did not find any pneunoconiosis. It
is inmportant to note that, if Dr. Guarda mde these coments
wi t hout regard for the broader, | egal definition of CWP, then it
could be argued that his finding of anthracosis equates with a
finding of pneunoconiosis in this individual. Ant hracosi s
supports a finding of pneunoconiosis as it is defined in the
regulations. 20 C.F.R 8§ 718.201; Youghi ogeny & Chio Coal Co.
v. MIliken, 886 F.2d 195, 197 (6'" Cir. 1989); Bungardner v. The
Ohio Vall ey Coal Co., 187 F.3d 634, 1999 W. 486402, **4 (6" Cir.
1999) (unpubl i shed) (anthracosis is a form of black |ung);
Daugherty v. Dean Jones Coal Co., 895 F.2d 130, 132 (4" Cir.
1989); Bueno v. Director, OANCP, 7 BLR 1-337, 1-340 (1984);
Dobrosky v. Director, OANCP, 4 BLR 1-680 (1982); Peabody Coal Co.
v. Shonk, 906 F.2d 264, 268 (7" Cir. 1990); Consolidation Coa

Co. v. Smith, 837 F.2d 321, 322 n. 2 (8!" Cir. 1988). However

in the case at bar, Dr. Guarda explained his diagnosis of mld
ant hracosis as equivalent to nmerely a finding of anthracotic
pi gmentati on. Therefore, because the regul ations state that an
autopsy finding of anthracotic pignmentation shall not be
sufficient, by itself, to establish the existence of
pneunoconi osis, this evidence fails to support such a finding
here. In this regard, See 20 C.F.R 88 718.202(a)(2).

Dr. Perper, who reviewed the autopsy report, conducted an
i ndependent m croscopi c exam nation of the autopsy slides, and
reviewed the entire nmedical record in this case, agreed that
none of the autopsy findings were consistent with a diagnosis of
CWP, noting that he saw only “sparse anthracotic macul es, |ess
than [that] seen in an urban dweller.” Furthernore, although
Dr. Perper diagnosed severe centri-|obul ar enphysema, which was
not anong t he di agnoses nade by Dr. Guarda, he did not link this
condition to coal dust exposure, stating “his pulnmnary
pat hol ogi cal profile was definitely insufficient for a diagnosis
of pneunoconi osis.” Moreover, after being given the opportunity
to review the entire nedical record, Dr. Perper renained
steadfast in his opinion that the mner did not suffer from CW
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prior to his death. Dr. Perper discussed in great detail his
rational e for these findings and, of particular inport, were the
statenments made in his second report dated Novenmber 29, 1999,
after reviewing all of the nedical evidence. He stated therein
that the enphysena observed in the lungs was, in his opinion,
attributable to the mner’s heavy snoking history and conti nued
t obacco abuse through pipe snoking, wth inhalation, which
continued after he quit cigarette snoking. O particular inport
is the fact that Dr. Perper was unwilling to state unequivocally
that this snoking-rel ated enphysema was a cause of the mner’s
death; he nerely stated that it had the potential to contribute
to death. G ven Dr. Perper’s inpressive professional
qualifications, | find it telling that he stopped short of
i ncludi ng the enphysema anong the causes of death in this case,
especially given his finding that this was a severe formof the
di sease. Dr. Perper recognized that this particular type of
enphysema is often associated wth advanced stages of
pneunoconi osi s, but noted that this could not have been the case
with M. Nogosky, as the lungs thenselves had very little
evidence of anthracotic pigmentation and no other evidence of
CW at all.

Thus, both pathologists, possessing roughly equival ent
qualifications, agreed that the autopsy failed to produce
sufficient data to support a diagnosis of CWP or any ot her dust-
related disease. As a result, the autopsy evidence is
insufficient to establish that M. Nogosky suffered fromlega
pneunoconi 0si S  pursuant to 20 CF.R § 718.202(a)(2).
Furt hernore, Claimnt cannot rely upon the presunptions set
forth at Sections 718.304, 305 or 306 to prove that M. Nogosky
had CWP during his lifetinme under 20 C.F.R 8§ 718.202(a)(3).
First, the chest x-ray evidence does not support a finding of
conplicated pneunpconiosis as required for invocation of the
Section 718. 304 presunption; second, since the survivor’s claim
was filed after January 1, 1982, the Section 718. 305 presunption
is unavailable; and third, since the mner in this case did not
die prior to March 1, 1978 and the Claimant did not file her
claim for survivor’s benefits prior to June 30, 1982, the
Section 718.306 presunption is |ikew se unavailable to her.

The final nmet hod of establishing the presence of
pneunoconi osis i s through a reasoned nedi cal opinion, offered by
a physician exercising sound nedical judgnment, pursuant to
Section 718.202(a)(4). The narrative nmedical reports of record
have been previously set out in this decision. Speci fically,
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Section 718.202(a)(4) provides:

“A determ nation of the existence of pneunpbconiosis
may also be made if a physician, exercising sound
medi cal judgnent, notwi thstanding a negative x-ray,
finds that the mner suffers or suffered from

pneunoconi osis as defined in § 718.201. Any such
findi ngs shall be based on objective nedical evidence
such as bl ood- gas st udi es, el ectrocardi ograns,

pul ronary function studies, physi cal per f or mance
tests, physical exam nation, and nedical and work
hi stori es. Such a finding shall be supported by a
reasoned mnedi cal opinion.”

The record in this case contains the nmedical opinions of
el even physici ans. However, Drs. Gardberg, Dutt, Iyengar,
Bansal and Boyer offered no opinion on the issue of
pneunoconi 0Si S. Dr. Gardberg treated the mner solely for
gastroenteritis and chest pain on one occasion in 1975. He
conducted only a physical examand EKG and his only reference to
the mner’ s respiratory health is a notation that his | ungs were
clear to auscultation. Dr. Dutt’s patient progress notes are
vague and difficult to read, with no reference to coal mne

enpl oynment, snoking history, or respiratory disease. These
records are dedicated alnpst entirely to the mner’s heart
problems with sonme references to macroglobulinem a. Dr.

lyengar’s treatnent notes indicate that he saw the mner in
followup of his cardiac status post coronary artery bypass
surgery and resulting conplications. Although his notes refl ect
that he performed a physical exam nation of M. Nogosky, which
included listening to his lungs, there was no pul nonary function
testing performed and the focus of these notes is on the mner’s
wor seni ng cardiac condition. Finally, Dr. Boyer apparently saw
M . Nogosky in consultation with Dr. Bansal and is the surgeon
who perforned the bypass graft and valve replacenent. It
appears that there was sonme pul nonary eval uati on perfornmed; for
exanple, he refers to chest x-rays and blood gas analyses
performed in 1993 and he noted “basilar crackles in the right
l ung and decreased |ung sounds on the left.” (DX 27) He also
noted persistent |eft pleural effusion follow ng surgery, for
which the mner wunderwent draining and diuretic therapy.
However, Dr. Boyer’s diagnoses were all cardiac-rel ated and he
attributed the mner’s conplaints of shortness of breath to “his
chronic obstructive pul nonary disease....” Id. However, this
di agnosis  of COPD cannot suffice as a diagnosis of
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pneunoconi osis because there is no reference in Dr. Boyer’'s
notes to the mner’s snoking or work histories; therefore, as he
did not attribute the COPD to the m ner’s exposure to coal mne
dust, it does not neet the legal definition of CW. Simlarly,

Dr. Bansal’s records all refer to the cardiac problenms M.
Nogosky was experiencing, along with sone references to bone
marrow bi opsies in connection with his macroglobulinema. In

sunmary, all of these physicians appear to have treated the
mner for other conditions wunrelated to his coal mne
enpl oyment. Not one doctor made any reference to his exposure
to coal dust as a factor in his various nedical problens and,
therefore, do not support a finding of CW. | turn now to the
remai ni ng medi cal opinions of record.

Of the six remaining physicians whose opinions are in the
record, two physicians (Drs. Guarda and Perper) concl uded that

the mner did not suffer from CW, three (Roll, Goldman and
Akul a) were equivocal, and one (Dr. Covelli) nmade a positive
di agnosis of CWP. For the follow ng reasons, | find that the

three doctors who failed to either rule in or rule out a
di agnosi s of CWP, do not offer sufficient reasoning to hold that
their opinions constitute evidence that the mner had an
occupati onal dust-related | ung di sease which contributed to his
deat h. Despite the fact that Dr. Roll, who holds no Board-
Certification in Pulnonary Disease, but listed this as a self-
desi gnated specialty on his curriculumvitae, was consulted in
1973 for the purpose of determ ning whether the m ner had bl ack

| ung, he made no such determ nation. Rat her, Dr. Roll could
only state that a chest x-ray taken at that time revealed
interstitial fibrosis “whi ch could concei vably be
pneunoconi osis...but is not characteristic of it.” (DX

17) (Enphasi s added) At this time he also noted an abnornal EKG
and stated that M. Nogosky had “nopderately reduced function.”
Whet her he was referring to cardi ac function, lung function, or
sone overall assessnment of the mner’s |evel of disability, is
uncl ear. This type of opinion, which hedges on the centra

issue of this case (the presence of pneunpconi osis), has very
little probative value, as Dr. Roll fails to draw a connection
bet ween the m ner’s pul nonary condition and his work history, of
whi ch he was awar e. | therefore accord very little weight to
this report.

For simlar reasons, the reports of Drs. Goldman and Akul a

|i kewi se provide little probative value on the issue of the
exi stence of pneunoconiosis inthis mner. Dr. Goldmn, who saw
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the mner in 1980, conducted a pulnonary evaluation which
i ncl uded physi cal exam nation, chest x-ray, spironmetry and bl ood
gas analysis. He nade a diagnosis of sinple chronic bronchitis,
which he attributed to the mner’s extensive snoking history.
He further stated that this condition m ght possibly have been

aggravated by his exposure to coal dust, “but because there is
no respiratory inpairnment...nor any significant abnormalities on
chest x-ray, | do not consider himinpaired or disabled in any
way.” (DX 17-49) Apparently, Dr. Goldman was focusing on the
extent of the mner’s disability and not necessarily on its
cause. His equivocation on the subject of what caused his
respiratory condition renders his report of little probative

value to this Adm nistrative Law Judge. At best, Dr. Gol dman
t hought it possible that coal m ne enpl oynent may have wor sened

his sinmple bronchitis. Dr. Akula exam ned the mner on two
occasi ons, approximately two nonths apart, in the spring of
1994. It is sonewhat curious that, despite the fact that M.

Nogosky was bei ng eval uated for shortness of breath, there were
no pul nonary function tests or bl ood gas tests perfornmed at this
time. These records indicate only a chest x-ray, physical exam
and routine blood tests. Based upon this data, plus the nmner’s
report of a thirty-year, two-pack-per-day snoking history, Dr.
Akul a diagnosed shortness of Dbreath probably caused by
congestive heart failure, “however, underlying obstructive |ung
di sease cannot be ruled out (the patient has a history of
snmoki ng about 60-pack years).” (DX 27) This notation suggests
that the doctor felt that part of his shortness of breath may be
due to snoking-rel ated obstructive |ung disease. Per haps what
nost di m ni shes the persuasive weight of this report, is the
| ack of any detailed work history, other than the statenent,
“[t] he patient worked in the coal mnes for several years, but
he was never told to have any black lung.” (DX 27 at 325)
W t hout an accurate account of the miner’s occupati onal exposure
to coal dust, this physician was in no position to form an
educat ed opi ni on about whether his inpairnent was dust-rel ated
or not. For this reason, | find this opinion of little merit on
the issue of the existence of pneunoconiosis and, for the
reasons stated above, | accord little weight to the reports of
Drs. Gol dman and Akul a. | pause to note that both physicians
are highly qualified, wth Board-Certificates in Internal
nmedi ci ne and Pul nonary Di sease; however, wi thout a nore definite
statenment fromeither doctor regarding the cause of this mner’s
respiratory inpairnent at the tine of their exam nations, their
reports are of little value on this issue.

Dr. Covelli, the only physician of record to positively
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di agnose coal workers’ pneunoconiosis, is Board-Certified in
both Internal Medicine and Pul nonary Di sease. Hi' s exam nation
of the mner in 1981 consisted of a physical exam and revi ew of
a chest x-ray taken at that tinme. He concluded that the m ner
had CWP based on his findings of an underground m ning history
of 45 years, “occasional expiratory rhonchi over both |ungs
posteriorly” and evidence of “pneunoconiotic process over both
md to |ower lung fields. There is a very mld obstructive
ventilatory pattern despite discontinuation of tobacco in 1965.
As such, | feel his synptons of dyspnea are related to his coal
dust exposure.” (DX 17-50) There are several problenms with Dr.
Covelli’s analysis. First, he did not have an accurate snoking
hi story of this mner. He reported only a one-pack-per-day
habit ending in 1965, with no nention whatsoever of his four-
pi pe-per-day habit wth inhalation which continued until and
beyond the tinme of this exam Second, Dr. Covelli diagnosed a
mld obstructive ventilatory defect; however, there is no
i ndi cati on that he conducted a pul nonary function study and I am
at a loss as to how such a finding was made on the basis of a
chest x-ray and physical exam alone. Third, the record
indicates that the mner worked in the nines for approxi mtely
35 years, mnus 4% years while serving in the mlitary.
Furthernmore, Ms. Nogosky testified at hearing that they noved
to Florida in 1969 to get away fromthe m nes. Therefore, it is

i npossi ble, contrary to what Dr. Covelli’s report states, that
the mner was still working in the mnes in 1981 or that he had
a 45 year history of such. Finally, the chest x-ray upon which
Dr. Covelli appears to base nuch of his opinion was also
interpreted by Dr. Sargent, who hol ds superior qualifications to
Dr. Covelli, who is neither a B reader nor Board-Certified in
Radi ol ogy. Dr. Sargent interpreted this film as conpletely
negative for CWP and, as | stated earlier, | accord his opinion
greater weight in this regard, given his superior qualifications
for x-ray interpretation. For these reasons, | find that Dr.

Covelli’s opinion that M. Nogosky suffered from CW is
seriously damaged by the inaccurate information upon which he
relied. It is inpossible to know what Dr. Covelli would have
concluded had the mner’s snoking history not been di m nished
and the work history not been exagger ated. As a result, his
opinion holds little persuasive weight and | find and concl ude
that it is insufficient to satisfy Claimnt’s burden of
establishing that her husband suffered from coal workers’
pneunoconi osis prior to his death.

This | eaves the two opinions of the pathologists, Drs.
Guarda and Perper, who both concluded that M. Nogosky did not
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have CWP at the tine of his death and who both hold simlar
prof essi onal qualifications. As the burden rests with Cl ai mant
to affirmatively establish the existence of the disease, it is
not necessary to evaluate these physicians’ reports for their
sufficiency to disprove the presence of CW in this case.
However, | note that both pathol ogists, especially Dr. Perper
explained in detail how their findings of anthracotic
pigmentation did not rise to the level of a finding of
pneunoconi osi s and howthe mner’s death was whol ly attri butable
to his escalating heart disease and conplications which arose
t herefrom There is anple support in the record for the
conclusion that the mner’s cardiac status continued to
deteriorate after his coronary bypass surgery, although he
experienced periods of tenporary inprovenent, prior to his
dem se. Therefore, even if one could conclude that Dr. Covelli
was correct and there was evidence of pneunpconiosis as early as
1981, which | have expressly rul ed against, there is no evidence
what soever, that such condition caused, contributed to, or
hast ened his death in any way.

CONCLUSI ON

The regulations clearly state that survivors are not
eligible for benefits where the mner’s death was caused by a
traumatic injury or the principal cause of death was a nedi cal
condition unrelated to pneunpconi osis. 20 C. F. R 8
718.205(c)(4). Such is the case here. M. Nogosky died as a
result of his nultiple cardiac problens, none of which the
evi dence suggests were caused or aggravated by his occupati onal
exposure to coal dust.

ENTI TLEMENT

| have determ ned based upon all of the evidence of record,
that Claimant has failed to proffer sufficient probative

evi dence that the mner suffered from coal wor ker’ s
pneunoconi osis, or that it could have hastened the m ner’s death
in any way. Therefore, Ms. Nogosky is not entitled to

survivor’s benefits under the Act, as she has failed to prove an
essential element of her claim

ORDER
It is hereby ORDERED t hat t he cl ai mof Maxi ne B. Nogosky for

survivor’'s benefits under the Act is DEN ED
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A
DAVI D W DI NARDI

Di strict Chief Judge

Bost on, Massachusetts
DVWD: km

NOTI CE OF APPEAL RI GHTS

Pursuant to 20 C.F. R. 8§ 725. 481, any party dissatisfied with
this Order may appeal it to the benefits review Board within
thirty (30) days fromthe date of this order by filing a Notice
of Appeal with the Benefits Review Board; U.S. Departnment of
Labor; Room S-5220, FPB; 200 Constitution Avenue, N W,
Washi ngton, DC 20210; ATTN: Clerk of the Board. A copy of this
Noti ce of Appeal nust also be served on Donald S. Shire, EsqQ.;
Associ ate Solicitor for Black Lung Benefits; U S. Departnment of
Labor; Room N-2117, FPB; 200 Constitution Avenue, N W,;
Washi ngton, DC 20210.
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